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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT COURT OF MARYLAND 

 
MARYLAND SHALL ISSUE, INC., et al., * 
 
 Plaintiffs, * 
 
 v. *  Civil Case No. 18-cv-1700-JKB 

 
LAWRENCE HOGAN * 
 
 Defendant. * 
 
* * * * * * * * * * * * * * 

 
DEFENDANT’S RESPONSE IN OPPOSITION TO MOTION FOR  

EMERGENCY TEMPORARY AND PRELIMINARY INJUNCTIVE RELIEF 

Defendant Governor Lawrence J. Hogan, Jr., sued in his official capacity, opposes 

the plaintiffs’ motion for emergency injunctive relief.  For the reasons set forth below, the 

plaintiffs cannot meet their burden to satisfy any of the required elements to obtain 

preliminary injunctive relief.  As explained in support of the defendant’s motion to dismiss 

the plaintiffs’ complaint (ECF 9), the plaintiffs cannot succeed on the merits of their claims, 

all of which challenge the State’s enactment of a prohibition on the manufacture, 

possession, sale, or transfer of rapid fire trigger activators like the one used in the nation’s 

deadliest mass shooting in Las Vegas in October 2017.  Nor can the plaintiffs show that 

they are likely to suffer irreparable harm if the statute goes into effect on October 1, 2018, 

because the requirement of the statutory exception that the Bureau of Alcohol, Tobacco, 

Firearms and Explosives (“ATF”) authorize the plaintiffs’ continued possession of their 

rapid fire trigger activators does not go into effect until October 1, 2019, and, in any event, 

the plaintiffs can continue to possess, transport, and sell the devices out of state during the 
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pendency of this litigation.  Further, the balance of the equities tip strongly in favor of the 

State, given that the plaintiffs seek to enjoin a duly-enacted statute aimed at furthering the 

State’s compelling interest in reducing the negative effects of firearms violence.  Finally, 

an injunction would undermine rather than serve the public interest, given the inherently 

dangerous nature of the banned devices, which function to allow semi-automatic weapons 

to mimic the firing speed of fully automatic machine guns.   

FACTUAL BACKGROUND 

Maryland’s Ban on Rapid Fire Trigger Activators Enacted in the Wake 
of Deadly Las Vegas Mass Shooting 

On October 1, 2017, a gunman in Las Vegas, Nevada killed 58 people and injured 

hundreds more using semi-automatic rifles modified with bump stocks to fire like 

automatic weapons.1  In response to this “deadliest mass shooting in modern U.S. history,” 

Maryland banned bump stocks and similar devices that, as the bill’s sponsor explained, 

“modif[y a] firearm’s rate of fire to mimic that of an automatic firearm.”   Test. of Sen. 

Victor R. Ramirez in Support of S.B. 707 (Senate Judicial Proceedings Committee) (ECF 

9-2); see also Senate Judicial Proceedings Committee, Floor Report, S.B. 707 (2018) (ECF 

9-3) (explaining that the legislation was intended to ban devices that “allow semi-automatic 

firearms to mimic the firing speed of fully automatic firearms and can achieve rates of fire 

between 400 to 800 rounds per minute”).   As the ATF observed, the Las Vegas shooting 

                                              
1 See https://www.washingtonpost.com/news/checkpoint/wp/2017/10/02/video-

from-las-vegas-suggests-automatic-gunfire-heres-what-makes-machine-guns-
different/?utm_term=.18dfe7dff207 
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“highlighted the destructive capacity of firearms equipped with bump-stock-type devices 

and the carnage they can inflict” and “made their potential to threaten public safety 

obvious.”  Bump-Stock-Type Devices, 83 Fed. Reg. 13,442, 13,447 (Mar. 29, 2018), 

https://www.gpo.gov/fdsys/pkg/FR-2018-03-29/pdf/2018-06292.pdf.   

On April 24, 2018, Governor Hogan signed Senate Bill 707 into law, Chapter 252 

of the 2018 Laws of Maryland (the “Law”) (ECF 9-4), available at 

http://mgaleg.maryland.gov/2018RS/Chapters_noln/CH_252_sb0707t.pdf. The Law 

defines a “rapid fire trigger activator” as “any device, including a removable manual or 

power-driven activating device, constructed so that, when installed in or attached to a 

firearm: (i) the rate at which the trigger is activated increases; or (ii) the rate of fire 

increases.”  2018 Md. Laws ch. 252 § 1, to be codified at Md. Code Ann., Crim. Law 

§ 4-301(m)(1).   

The General Assembly provided a non-exhaustive list of rapid fire trigger activators 

that “includes a bump stock, trigger crank, hellfire trigger, binary trigger system, burst 

trigger system, or a copy or a similar device, regardless of the producer or manufacturer.”  

Id., to be codified at Crim. Law § 4-301(m)(2).  Each of the specifically-enumerated 

devices is defined in the law.  A “bump stock” is defined as “a device that, when installed 

in or attached to a firearm, increases the rate of fire of the firearm by using energy from 

the recoil of the firearm to generate a reciprocating action that facilitates repeated activation 

of the trigger.”   Id., to be codified at Crim. Law § 4-301(f).  A “trigger crank” is defined 

as “a device that, when installed in or attached to a firearm, repeatedly activates the trigger 

of the firearm through the use of a crank, a lever, or any other part that is turned in a circular 
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motion.” Id., to be codified at Crim. Law § 4-301(n).  A “hellfire trigger” is defined as “a 

device that, when installed in or attached to a firearm, disengages the trigger return spring 

when the trigger is pulled.”  Id., to be codified at Crim. Law § 4-301(k).  A “binary trigger 

system” is defined as “a device that, when installed in or attached to a firearm, fires both 

when the trigger is pulled and on release of the trigger.”  Id., to be codified at Crim. Law 

§ 4-301(e).  And a “burst trigger system” is defined as “a device that, when installed in or 

attached to a firearm, allows the firearm to discharge two or more shots with a single pull 

of the trigger by altering the trigger reset.”  Id., to be codified at Crim. Law § 4-301(g).  

The law expressly exempts from the definition of a rapid fire trigger activator “a 

semiautomatic replacement trigger that improves the performance and functionality over 

the stock trigger.”  Id., to be codified at Crim. Law § 4-301(m)(3). 

The Law makes it unlawful for an individual to “transport a rapid fire trigger 

activator in the State; or . . . manufacture, possess, sell, offer to sell, transfer, purchase, or 

receive a rapid fire trigger activator.”  Id., to be codified at Crim. Law § 4-305.1(a).  A 

person who violates the Law “is guilty of a misdemeanor and subject to imprisonment not 

exceeding 3 years or a fine not exceeding $5,000 or both.”  Id., to be codified at Crim. Law 

§ 4-306. 

The Law contains an exception, which has successive requirements.  To fall within 

the exception, a person who possessed a rapid fire trigger activator before October 1, 2018, 

must apply to ATF for authorization to possess a rapid fire trigger activator before October 

1, 2018, and be in compliance with all federal requirements for possession of a rapid fire 

trigger activator.   Id. § 1, to be codified at Crim. Law § 4-305.1(b).  This provision of the 
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Law goes into effect on October 1, 2018.  Id. § 4.  On October 1, 2019, the additional 

requirement of the exception goes into effect, which requires that the person received 

authorization to possess a rapid fire trigger activator from ATF before October 1, 2019.  Id. 

§§ 2, 3.     

STANDARD OF REVIEW 

The plaintiffs are not entitled to a preliminary injunction, because they have not 

established that they are (1) “likely to succeed on the merits” of their claims; (2) that they 

are “likely to suffer irreparable harm in the absence of preliminary relief”; (3) “that the 

balance of equities tips in [their] favor”; and (4) “that an injunction is in the public interest.”  

Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008).  As the Supreme Court has 

cautioned, “[a] preliminary injunction is an extraordinary remedy never awarded as of 

right.”  Id. at 24.  The plaintiffs must satisfy all four factors to be entitled to relief.  Id. at 

20.  The grant of a preliminary injunction involves “the exercise of a very far-reaching 

power, which is to be applied only in [the] limited circumstances which clearly demand 

it.” Centro Tepeyac v. Montgomery County, 722 F.3d 184, 188 (4th Cir. 2013) (en banc) 

(internal citation and quotation marks omitted). 

ARGUMENT 

I. THE PLAINTIFFS HAVE FAILED TO DEMONSTRATE A LIKELIHOOD OF 
SUCCESS ON THE MERITS OF ANY OF THEIR CLAIMS. 

For the reasons set forth in the memorandum in support of the defendant’s motion 

to dismiss the complaint (ECF 9-1), the plaintiffs are not likely to succeed on the merits of 

their claims.  In their motion for preliminary injunctive relief, the plaintiffs focus on their 
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claims that the prohibition on rapid fire trigger activators is an unconstitutional taking and 

deprives them of vested property rights, and that the definition of what constitutes a “rapid 

fire trigger activator” is unconstitutionally vague.  The plaintiffs cannot succeed on any of 

these claims because (1) Maryland’s prohibition on rapid fire trigger activators is a proper 

exercise of the State’s police powers to ban possession of dangerous items that pose risks 

to public safety, and does not constitute a taking under federal or State law or abrogate any 

of the plaintiffs’ vested rights; and (2) the terms at issue are not vague, especially in context 

and in light of controlling law, and the plaintiffs’ mere speculation about the scope of the 

prohibition does not present a ripe claim for review.  

A. Maryland’s Ban on Dangerous Rapid Fire Trigger Activators Is 
a Proper Exercise of the State’s Police Power and Does Not 
Constitute a Taking. 

The plaintiffs challenge the State’s ban on dangerous rapid fire trigger activators 

that function solely to allow a semi-automatic firearm to mimic the firing speed of a 

machine gun.  The State’s ban on these dangerous devices does not constitute a taking 

under the federal and Maryland constitutions.  Rather, the ban is a permissible exercise of 

the State’s police power to further the State’s compelling public interest in promoting 

public safety and reducing the negative effects of firearms violence.  See Kolbe v. Hogan, 

849 F.3d 114, 139 (4th Cir.) (en banc), cert. denied, 138 S. Ct. 469 (2017) (“Maryland’s 

interest in the protection of its citizenry and the public safety is not only substantial, but 

compelling.”); see also Roberts v. Bondi, No. 18-cv-1062-T-33TGW, 2018 WL 3997979, 

at *3-4 (M.D. Fla. Aug. 21, 2018) (dismissing takings challenge to Florida’s ban on bump 
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stocks because the ban “‘prohibits the possession of contraband’” and, thus, is a proper 

“exercise of the legislative police power” (quoting state’s brief)). 

Notably, moreover, the State’s ban on the possession of these dangerous devices in 

Maryland does not render the devices devoid of economic value because the plaintiffs can 

continue to possess, use, and sell the devices out of state.2  Nor does the ban constitute a 

per se taking because it is not “a physical appropriation of property,” Horne v. Dep’t of 

Agric., 135 S. Ct. 2419, 2427 (2015) (emphasis in original).  Thus, the Supreme Court 

cases relied on by the plaintiffs are inapposite, because the statutory ban at issue involves 

neither a physical appropriation of property, id. at 2428 (finding per se taking where 

personal property was “transferred . . . to the Government”), nor a “regulation that deprives 

land of all economically beneficial use,” Lucas v. South Carolina Coastal Council, 595 

U.S. 1003, (1992).   

Further, in the case of personal property, the Court has recognized “the State’s 

traditionally high degree of control over commercial dealings,” such that a property owner 

“ought to be aware of the possibility that new regulation might even render his property 

economically worthless[.]”  Lucas, 505 U.S. at 1027-28 (cited with approval in Horne, 135 

S. Ct. at 2427).  Here, akin to the regulation of commercial dealings for the public good, 

                                              
2 Regulatory efforts appear only to have increased the economic value of the devices 

banned by Maryland law.  See Polly Mosendz, Bump Stock Prices Soar After Trump 
Proposes Ban, BLOOMBERG (Feb. 21, 2018), 
https://www.bloomberg.com/news/articles/2018-02-21/bump-stock-prices-soar-after-
trump-proposes-ban 
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the State has banned the possession of inherently dangerous devices whose function is to 

transform a semi-automatic firearm into a functional machine gun.  Thus, employing a 

“case-specific inquiry into the public interest advanced in support of the restraint,” Lucas, 

505 U.S. at 1015, the State’s interest in protecting the public from the dangers associated 

with the use of rapid fire trigger activators justifies the regulatory action at issue and 

“do[es] not require compensation,”  id. at 1026; see also Roberts, 2018 WL 3997979, at 

*3-4. 

Finally, the plaintiffs cannot plausibly contend that they maintained any reasonable 

investment-backed expectation in continuing to possess the inherently dangerous banned 

devices in Maryland, given that they function to allow semi-automatic firearms to mimic 

heavily-regulated machine guns and were relatively inexpensive to purchase and legal to 

possess because of a loophole in federal and State regulatory regimes.3  See Holliday 

Amusement Co. of Charleston v. South Carolina, 493 F.3d 404, 411 (4th Cir. 2007) 

(rejecting plaintiff’s argument that state’s ban of video gambling violated Takings Clause 

because “the fact that video gaming was legal in South Carolina for years gave him a 

legitimate expectation of its continued legality and hence the continued well-being of his 

business enterprise”); see also ECF 20, Br. of Amicus Curiae Giffords Center to Prevent 

Gun Violence in Support of Defendant and Dismissal 8-15.    

                                              
3 As the ATF has recognized, “the inventor and manufacturer of the bump-stock-

type devices used in the Las Vegas shooting has attributed his innovation of those products 
specifically to the high cost of fully automatic firearms.”  83 Fed. Reg. at 13,444. 
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The same analysis applies under Maryland law.  As discussed in the State’s opening 

memorandum in support of the defendant’s motion to dismiss, “it is a fundamental 

principle” of State law that “‘persons and property are subjected to all kinds of restraints 

and burdens in order to secure the general comfort, health, and prosperity of the State.’” 

Syska v. Montgomery County Bd. of Educ., 45 Md. App. 626, 633 (1980) (quoting Jacobson 

v. Massachusetts, 197 U.S. 11, 25 (1905)).  Cases the plaintiffs cite in which the State 

divested an owner of his or her property rights, to which he or she reasonably relied on 

their settled expectations, and transferred those rights to another are, thus, inapposite, 

because they do not involve the State’s exercise of its police power to ban possession of an 

inherently dangerous device that poses significant risks to public safety.  Under the 

plaintiffs’ strained reading of Maryland law, the General Assembly would have no 

authority to ban possession of any dangerous or deleterious object no matter how 

compelling the State’s interest in protecting public safety, merely because that object was 

lawfully owned in the past.   

Further underscoring the State’s position is Serio v. Baltimore County, 384 Md. 373 

(2004), on which the plaintiffs’ purport to rely.  There, the Court of Appeals of Maryland 

held that a convicted felon who could no longer lawfully possess the firearms he owned 

still had a vested property interest in the firearms such that he was entitled to their economic 

value.  In that case, the property had been seized by law enforcement and was not capable 

of forfeiture because the owner of the firearms had not been convicted of unlawful 

possession.  Thus, the court ruled that “[w]hen property has been physically appropriated 

by a governmental entity from a property owner, the government must ‘justly’ compensate 
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the property owner,” Serio, 384 Md. at 399, which in that case “may be realized through a 

court ordered sale of the firearms[,]” id.  Here, not only has the State not physically 

appropriated the plaintiffs’ personal property, but the plaintiffs are free to possess or sell 

their devices outside of Maryland.  They, thus, retain the economic value of their property, 

even though, as in Serio, they cannot lawfully possess the banned devices in Maryland.   

Moreover, the firearms at issue in Serio were not intrinsically illegal in character 

and were only unlawful to possess due to the plaintiff’s status as a convicted felon.  See 

384 Md. at 396.  Here, in contrast, the State has properly exercised its police power in 

determining that rapid fire trigger activators that function to increase the rate of fire of 

semi-automatic weapons to mimic machine guns are inherently illegal to possess because 

of their inherent dangerousness.  See Roberts v. Bondi, 2018 WL 3997979, at *3-4.  Unlike 

the possession of firearms for self-defense in the home, which is entitled to Second 

Amendment protection, there is no similar protection for an accessory that functions to 

allow a firearm to mimic a type of weapon “the ownership of which would have the same 

quasi-suspect character [the Supreme Court has] attributed to owning hand grenades.”  

Staples v. United States, 511 U.S. 600, 611-12 (1994); see also Akins v. United States, 82 

Fed. Cl. 619, 624 (Fed. Cl. 2008) (manufacturer of device “that increased the rate at which 

semi-automatic weapons are discharged” had no property interest that derived from his 

expectation that he could continue to manufacture the item free from government 

regulation).  Maryland law has long recognized that the State’s broad police power 

encompasses the power “to determine not only what is injurious to the health, morals or 

welfare of the people, but also what measures are necessary or appropriate for the 
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protection of those interests.”  Davis v. State, 183 Md. 385, 297 (1944).  This “exercise of 

the police power may inconvenience individual citizens, increase their labor, or decrease 

the value of their property,” without running afoul of the State constitution.  Id. 

For these reasons and those set forth in the State’s opening memorandum in support 

of its motion to dismiss the complaint, under both federal and State law, the regulatory 

measure adopted by the State to protect the public from use of inherently dangerous devices 

is constitutional.  Numerous courts have held the same when faced with similar regulatory 

restrictions.  (See ECF 9-1 at 9-13 (discussing cases).) 4  

                                              
4 For these same reasons, the plaintiffs heavy reliance on Duncan v. Becerra, 265 F. 

Supp. 3d 1106 (S.D. Cal. 2017), aff'd, No. 17-56081, 2018 WL 3433828 (9th Cir. July 17, 
2018), is misplaced.  In Duncan, the district court preliminarily enjoined California’s ban 
on the possession of magazines holding more than 10 rounds of ammunition.  The district 
court’s finding that the plaintiffs were likely to succeed on their takings claim, however, 
stemmed from the court’s decision that large-capacity magazines were protected under the 
Second Amendment and were not, as the state had deemed, “a nuisance.”   Id. at 1137 
(noting the Supreme Court’s observation that “[g]uns in general are not ‘deleterious 
devices or products or obnoxious waste materials’” (quoting Staples, 511 U.S. at 610 
(alteration in Duncan)).  The district court went on to conclude that “[a]s the law-abiding 
owner relinquishes his magazine, he or she may also forfeit the self-defense peace of mind 
that a large capacity magazine had instilled. As in other cases where constitutional rights 
are likely chilled, the balance of hardships weighs in the citizen’s favor.”  Duncan, 265 F. 
Supp. 3d at 1138.  These Second Amendment interests are not implicated here.  The 
plaintiffs have not alleged that the State’s ban on rapid fire trigger activators chills their 
Second Amendment rights, or even that the banned devices are useful for in-home self-
defense.  Moreover, as the Ninth Circuit panel’s dissenting judge persuasively explained, 
because the current owners of the magazines could transport them out of state and retain 
ownership of them, the state had not effected a physical appropriation of the magazines, 
and the record lacked any evidence that the overall economic impact of the ban constituted 
a regulatory taking.  Duncan v. Becerra, No. 17-56081, 2018 WL 3433828, at *5 (9th Cir. 
July 17, 2018) (Wallace, J., dissenting). 
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B. The Statute’s Terms Are Clearly Defined and Capable of 
Consistent Application, and the Plaintiffs’ Mere Speculation 
About Potential Enforcement Does Not Present a Ripe Claim and, 
in any Event, Falls Far Short of Demonstrating the Statute Is 
Unconstitutionally Vague. 

For the reasons discussed in the State’s opening memorandum in support of the 

motion to dismiss the complaint, the statute’s text provides ample clarity as to what conduct 

is prohibited under the law.  The statutory definition of a rapid fire trigger activator is 

composed of terms that are capable of precise definition and objective application.  The 

plaintiffs, however, seek an emergency injunction based on a clause of the statutory 

definition, taken out of context, that they allege may be read broadly to encompass devices 

that quite clearly do not fit within the statutory definition.   

In their motion for injunctive relief, the plaintiffs challenge the definition’s 

inclusion of “any device, including a manual or power-driven activating device, 

constructed so that, when installed in or attached to a firearm . . . the rate of fire increases.”  

The plaintiffs complain that this language can be read broadly to encompass firearms 

accessories that are not constructed to increase the rate of fire of a firearm, but rather are 

constructed to perform other functions that allow a shooter to fire faster follow-up shots or 

more rapidly reload a firearm.  (ECF 1, Compl. ¶¶ 62-64).  As explained in the defendant’s 

memorandum in support of the motion to dismiss, the plaintiffs’ speculation as to the 

breadth of the statute’s scope—divorced from the statute’s text, context, and legislative 

history—does not support their vagueness challenge.  (ECF 9-1 at 15-18.)5  Moreover, the 

                                              
5 Although the plaintiffs contend that the “rate of fire” language “is wholly 

undefined by reference to any intelligible standard” (ECF 23 at 31), this is the same term 
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plaintiffs cannot succeed on their vagueness claim merely by floating “the existence of 

questions at the margins” of what the statute may prohibit.  Schleifer by Schleifer v. City of 

Charlottesville, 159 F.3d 843, 854 (4th Cir. 1998).  Courts do not find statutes vague based 

merely on “speculative musings” about their scope, id., and will adopt limiting 

constructions where possible to avoid constitutional difficulties, Skilling v. United States, 

561 U.S. 358, 405-06 (2010).   

Further, given that there is no immediate or credible threat of enforcement of the 

statute to apply to firearms accessories that do not activate the trigger or function to 

increase the rate of fire of a firearm, the plaintiffs’ vagueness challenge is not ripe for 

decision by this Court.  See Doe v. Virginia Dep't of State Police, 713 F.3d 745, 759 (4th 

Cir. 2013) (“The hardship prong of our ripeness analysis is ‘measured by the immediacy 

of the threat and the burden imposed on the petitioner who would be compelled to act under 

threat of enforcement of the challenged law.’” (quoting Charter Fed. Sav. Bank v. Office 

of Thrift Supervision, 976 F.2d 203, 208-09 (4th Cir. 1992)). 

II. THE PLAINTIFFS HAVE FAILED TO DEMONSTRATE A LIKELIHOOD THAT 
THEY WILL SUFFER IRREPARABLE AND IMMEDIATE HARM. 

The plaintiffs cannot satisfy the requirement that they are likely to suffer irreparable 

and immediate harm in the absence of an injunction.  The plaintiffs contend that they will 

                                              
used by ATF to explain that “bump-stock-type devices . . . are designed principally to 
increase the rate of fire of semi automatic firearms.”  83 Fed. Reg. at 13,444.  Other states 
have used it as well.  See, e.g., Cal. Penal Code § 16930(b) (defining a “multiburst trigger 
activator” to include “[a] manual or power-driven trigger activating device constructed and 
designed so that when attached to a semiautomatic firearm it increases the rate of fire of 
that firearm”). 
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suffer irreparable harm on October 1, 2018 when the statute’s criminal prohibition goes 

into effect, because the plaintiffs are unable to comply with all of the requirements of the 

statutory exception to the ban on possession of rapid fire trigger activators.  Plaintiffs’ 

argument is based on a misapprehension of the law.  The provisions governing the 

exception that go into effect on October 1, 2018 require that: (1) the person possessed the 

banned device before October 1, 2018; (2) the person applied to the ATF before October 

1, 2018, for authorization to possess a rapid fire trigger activator; and (3) the person is in 

compliance with all federal requirements for possession of a rapid fire trigger activator.  

2018 Md. Laws ch. 252 §§ 1, 4.  It is not until October 1, 2019—more than a year from 

now—that the provision requiring that the person have “received authorization to possess 

a rapid fire trigger activator from the [ATF]” takes effect.  2018 Md. Laws ch. 252 §§ 2, 3.  

Accordingly, with minimal effort, the plaintiffs can comply with the statute and maintain 

the status quo until October 1, 2019, during the pendency of this litigation.  For this reason 

alone, the plaintiffs cannot demonstrate that they are likely to suffer irreparable and 

immediate harm absent an injunction when the other provisions of the law go into effect 

on October 1, 2018, and, thus, they are not entitled to a preliminary injunction.  See Direx 

Israel, Ltd. v. Breakthrough Medical Corp., 952 F.2d 802, 812 (4th Cir. 1991) (holding 

that the irreparable harm alleged by movant must be “neither remote nor speculative, but 

actual and imminent,” and reversing the grant of preliminary injunction because the harm 

was at least a year removed from the time that the suit was filed,). 

Moreover, even absent the ability to continue to possess the devices in Maryland 

until October 1, 2019, the plaintiffs can continue to possess or sell the banned devices out 
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of state, and thus cannot establish any imminent risk of irreparable and immediate harm.  

The plaintiffs have not alleged that not being able to possess the devices in Maryland 

deprives them of any constitutional right independent of their alleged property rights, and 

the mere inconvenience associated with not maintaining their personal property in 

Maryland during the course of this litigation does not rise to level of irreparable harm.  As 

the Fourth Circuit recently explained, “[m]ere injuries, however substantial, in terms of 

money, time and energy necessarily expended in the absence of a stay are not enough” to 

demonstrate irreparable harm.  Di Biase v. SPX Corp., 872 F.3d 224, 230 (4th Cir. 2017) 

(quoting Sampson v. Murray, 415 U.S. 61, 90 (1974)).   

Further, because the plaintiffs have alleged that their injuries arise from the loss of 

value to their property without compensation from the State, “[t]he possibility that adequate 

compensatory or other corrective relief will be available at a later date . . . weighs heavily 

against a claim of irreparable harm.”  Di Biase, 872 F.3d at 230 (quoting Sampson, 415 

U.S. at 90 (ellipses in Di Biase)).  The plaintiffs have not “overcome the presumption that 

a preliminary injunction will not issue when the harm suffered can be remedied by money 

damages at the time of judgment.”  Di Biase, 872 F.3d at 230 (citing Hughes Network Sys., 

Inc. v. InterDigital Commc’ns Corp., 17 F.3d 691, 693 (4th Cir. 1994)). 

With regard to the plaintiffs’ vagueness challenge, as discussed above, the plaintiffs 

seek to enjoin the statutory prohibition from going into effect based on their wholly 

speculative contention that the statutory definition could be interpreted to extend to 

firearms accessories that are not constructed to increase the firearm’s rate of fire or activate 

the trigger in any way.  Absent any threat that the statute will be applied in this way, the 
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plaintiffs have failed to demonstrate that their claim is ripe for review, let alone that they 

are likely to suffer immediate and irreparable harm if the statute goes into effect.   

Finally, the plaintiffs’ months-long delay in seeking “emergency” relief weighs 

against their claims of irreparable harm.  The statute was signed into law on April 24, 2018, 

and the ATF published its “Special Advisory” advising that it lacked the authority to accept 

and process applications on April 24, 2018.  Although the plaintiffs filed this lawsuit on 

June 11, 2018, the plaintiffs have offered no justification for waiting an additional three 

months to seek “emergency” relief from this Court.  See Utah Gospel Mission v. Salt Lake 

City Corp., 316 F. Supp. 2d 1201 (D. Utah 2004), aff’d, 425 F.3d 1249 (10th Cir. 2005) 

(finding no irreparable injury where plaintiffs waited three months after their complaint 

was filed to seek preliminary injunction); Wiese v. Becerra, No. CV 2:17-903 WBS KJN, 

2017 WL 2619110, at *2 (E.D. Cal. June 16, 2017) (finding plaintiffs failed to demonstrate 

threat of immediate and irreparable harm where there was no justification for “plaintiffs 

bringing their request for a temporary restraining order at the last minute, a month and a 

half after bringing suit”).  During that time, the defendant filed a motion to dismiss the 

complaint, and the plaintiffs sought extensions amounting to four weeks to file a response, 

all the while continuing to wait to file their “emergency” motion.  The plaintiffs’ apparent 

attempt to blame the State for their delay is nonsense.  (See ECF 24-1, Pls.’ Mot. at 3 

(contending they need emergency relief because “the State has refused to resolve this 

matter on joint motions for summary judgment, instead electing to file a Motion to 

Dismiss”).)  The plaintiffs could have sought injunctive relief at any time, rather than 

waiting until three weeks prior to the statute’s effective date to seek emergency relief.   
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C. The Balance of Equities Tip Heavily in the State’s Favor, and the 
Public Interest Would Be Undermined by the Entry of an 
Injunction. 

Plaintiffs also have failed to establish that the balance of equities tips in their favor. 

“‘[A]ny time a State is enjoined by a court from effectuating statutes enacted by 

representatives of its people, it suffers a form of irreparable injury.’”  Maryland v. King, 

567 U.S. 1301 (2012) (Roberts, C.J., in chambers) (quoting New Motor Vehicle Bd. of Cal. 

v. Orrin W. Fox Co., 434 U.S. 1345, 1351 (1977) (Rehnquist, J., in chambers)).  This is 

particularly true here where the injunction would undermine “Maryland’s law enforcement 

and public safety interests,” King, 567 U.S. 1301, by preventing the State from exercising 

its police power to reduce the negative effects of firearms violence in Maryland by 

prohibiting the possession of rapid fire trigger activators that function to transform semi-

automatic weapons into machineguns.  Enjoining Maryland from “employ[ing] a duly 

enacted statute to help prevent these injuries constitutes irreparable harm.”  Maryland v. 

King, 567 U.S. 1301 (2012).  Accordingly, the balance of equities tip heavily in favor of 

the State, and an injunction would undermine the State’s compelling public interest in 

public safety. 
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CONCLUSION 

For the reasons set forth above, the Court should deny the plaintiffs’ motion for 

preliminary injunctive relief. 

Respectfully Submitted, 
 
BRIAN E. FROSH 
Attorney General 
 
    /s/ Jennifer L, Katz   
JENNIFER L. KATZ (Fed. Bar #28973) 
ROBERT  A. SCOTT (Fed. Bar # 24613) 
Assistant Attorney General 
200 St. Paul Place, 20th Floor 
Baltimore, Maryland 21202 
410-576-7005 (tel.); 410-576-6955 (fax) 
jkatz@oag.state.md.us  
 

Dated: September 12, 2018   Attorneys for Defendant 
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