
*

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CA SE NO. l7-zo3l7-cr-Gayles/otazo-Reyes

UNITED STATES OF AM ERICA

M ICHAEL FRESHKO

/

PLEA AGREEM ENT

The United States of America and MichaelFreshko (hereinafter referred to as the

Gfdefendanf') enter into the following agreement:

1. The defendant agrees to plead guilty to an indictm ent or inform ation which charges

the defendant with conspiring to violate Title 18, United States Code, Section 554(a), by apeeing

to export and send from the United States to the Dominican Republic articles and objects, that is,

firearms, contrary to any 1aw or regulation of the United States, that is, Title 49, United States

Code, Section 46505(b)(1)', a1l in violation of Title 18, United States Code, Section 371.

2. The defendant is aware that the sentence will be imposed in conformity with the

Federal Sentencing Guidelines and Policy Statements (hereinqfter ççsentencing Guidelines''), and

that the applicable guidelines will be detennined by the Court relying in part on the results of a

Pre-sentence Investigation by the Court's Probation Office, which investigation will com mence

after the guilty plea has been entered. The defendant is also aware that, under certain
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circum stances, the Court m ay depart from the advisory sentencing guideline range that it has

computed, and m ay raise or lower that advisory sentence under the Sentencing Guidelines. The

defendant is further aware and understands that the Court is required to consider the advisory

guideline range detennined under the Sentencing Guidelines, but is not bound to impose that

sentence', the Court is permitted to tailor the ultim ate sentence in light of other statutory concem s;

and such sentence m ay be either m ore severe or less severe than the Sentencing Guidelines'

advisory sentence. Knowing these facts, the defendant understands and acknowledges that the

Court has the authority to impose any sentence within and up to the statutory m aximum authorized

by 1aw for the offense identified in paragraph 1 and that the defendant m ay not withdraw the plea

solely as a result of the sentence imposed.

3. The defendant also understands and acknowledges that the court may impose a

statutory m axim um term  of imprisonm ent of up to 5 years, followed by a term of supervised release

of up to 3 years. In addition to a tenn of im prisonm ent and supervised release, the court m ay

impose a fine of up to $250,000 or twice the gross gain or loss caused by the offense, and may

order restitution.

4. The defendant further understands and acknowledges that, in addition to any

sentence imposed under this agreement, a special assessment in the amount of $100 will be

imposed on the defendant. The defendant agrees that any special assessm ent imposed shall be

If a defendant is financially unable to pay the special assessm ent,paid at the tim e of sentencing.

the defendant agrees to present evidence to this Office and the Court at the tim e of sentencing as

to the reasons for the defendant's failure to pay.
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The defendant agrees that within tbree business days following the entry of his

guilty plea under this agreement the defendant will: (a) resign from the Miami-Dade Police

Department and (b) relinquish his certitication as a police officer issued by the Criminal Justice

Standards and Training Commission CCCJSTC'') of the State of Florida, as well as any other

certifications issued by the CJSTC. This Oftk e will provide to the defendant the form  necessary

for the defendant to relinquish a11 CJSTC certitk ations and will advise the defendant where the

defendant is to appear to submit the form .

The Office of the United States Attorney for the Southern District of Florida

(hereinafter this G4oftice''l reserves the right to inform the Court and the Probation Oftke of all

facts pertinent to the sentencing process, including a11 relevant inform ation concerning the offenses

comm itted, whether charged or not, as well as concem ing the defendant and the defendant's

background. Subject only to the express terms of any agreed-upon sentencing recommendations

contained in this agreement, this Office further reserves the right to m ake any recom mendation as

to the quality and quantity of punishment.

The United States agrees that it will recom mend at sentencing that the Court reduce

by two levels the sentencing guideline level applicable to the defendant's offense, pursuant to

Section 3E1.1(a) of the Sentencing Guidelines, based upon the defendant's recognition and

affinnative and timely acceptance of personal responsibility. If at the time of sentencing the

defendant's offense level is determ ined to be 16 or greater, the governm ent will file a m otion

requesting an additionalone level decrease pursuant to Section 3E1 .1(b) of the Sentencing

Guidelines, stating that the defendant has assisted authorities in the investigation or prosecution of

the defendant's own m isconduct by tim ely notifying authorities of the defendant's intention to
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enter a plea of guilty, thereby permitting the government to avoid preparing for trial and permitting

the governm ent and the Court to allocate their resources efficiently. However, the United States

will not be required to make these sentencing recommendations if the defendant: (a) fails or refuses

to make full, accurate and complete disclosure to the Probation Office of the circum stances

surrounding the relevant offense conduct; (b) fails or refuses to execute consent and authorization

fonns necessary to permit a11 financial institutions with whom the defendant holds accounts

(including sole, joint, or trust accounts, or accounts over which the defendant has signature

authority) to disclose all account records to the Probation Office; (c) is found to have

misrepresented facts to the government plior to entering this plea agreement; (d) fails or refuses to

comply with the provisions of paragraph 5 of this agreem ent regarding resignation from the

Miami-Dade Police Department and relinquishment of CJSTC certifications; or (e) commits any

misconduct after entering into this plea agreem ent, including but not lim ited to committing a state

or federal offense, violating any term of release, or making false statem ents or m isrepresentations

to any governm ental entity or official.

8. In addition to the provisions of the previous paragraph of this agreem ent, which set

forth the defendant's eligibility for a downward adjustment for acceptance of responsibility

pursuant to Section 3E1.1 of the Sentencing Guidelines, the United States and the defendant agree

that, although not binding on the Probation Oftke or the Court, they will jointly recommend that

the Court make the following tindings and conclusions as to the application of the advisory

sentencing guidelines in this case:

a. Section 2M 5.2 of the Sentencing Guidelines

applicable to the offense of conviction in this case.

is the offense guideline
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b. Pursuant to Section 2M5.2(a)(1) of the Sentencing Guidelines, the
defendant's base offense level is 26.

c. Pursuant to Section 381.3 of the Sentencing Guidelines, the defendant

qualifies for a 2-1eve1 upward adjustment for abuse of trtlst pursuant to Section 381.3 of
the Sentencing Guidelines.

9. The United States agrees that it will not seek any additional upward specitic offense

characteristics, upward adjustments, upward departures, or upward variances to or from the

defendant's offense level beyond those specifically referred to in this agreem ent, with the

following exception: If following the defendant's entry of the defendant's guilty plea in this

matter the defendant engages in conduct that qualifies as obstruction ofjustice under Section 3C1.1

of the Sentencing Guidelines, the United States may seek a two-level upward adjustment under

Section 3CI.I. So long as the defendant com plies with a11 provisions of this agreement, the

United States agrees that it will recomm end that the Court sentence the defendant to a tenn of

imprisonment of no greater than 48 m onths.

10. The defendant recognizes that pleading guilty m ay have consequences with respect

to the defendant's imm igration status if the defendant is not a natural-born citizen of the United

States. Under federal law, a broad range of crim es are removable offenses, including the

offensets) to which defendant is pleading guilty. ln addition, under certain circumstances,

denaturalization may also be a consequence of pleading guilty to a crim e. Rem oval,

denaturalization, and other immigration consequences are the subject of a separate proceeding,

however, and the defendant understands that no one, including the defendant's attorney or the

Court, can predict to a certainty the effect of the defendant's conviction on the defendant's

imm igration status. The defendant nevertheless affinns that the defendant wants to plead guilty
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regardless of any immigration consequences that the defendant's plea may entail, even if the

consequence is the defendant's denaturalization or removal from the United States.

The defendant is aware that Title 18, United States Code, Section 3742 and Title

28, United States Code, Section 1291 afford the defendant the l'ight to appeal the sentence imposed

in this case. Acknowledging this, in exchange for the undertakings m ade by the United States in

this plea agreem ent, the defendant hereby waives a1l rights conferred by Sections 3742 and 1291

to appeal any sentence imposed, including any restitution order, or to appeal the malmer in which

the sentence was imposed, unless the sentence exceeds the maximum  permitted by statute or is the

result of an upward departure and/or an upward variance f'rom the advisory guideline range that

the Court establishes at sentencing. The defendant further understands that nothing in this

agreement shall affect the government's right and/or duty to appeal as set forth in Title 18, United

States Code, Section 3742(b) and Title 28, United States Code, Section 1291. However, if the

United States appeals the defendant's sentence pursuant to Sections 37424b) and 1291, the

defendant shall be released from the above waiver of appellate rights. By signing this agreem ent,

the defendant acknowledges that the defendant has discussed the appeal waiver set forth in this

agreem ent with the defendant's attom ey. The defendant further agrees, together with the United

States, to request that the Court enter a specitic finding that the defendant's waiver of the

defendant's right to appeal the sentence to be imposed in this cape was knowing and voluntary.

By signing this plea agreem ent, the defendant certifies that he has read it or has had

it translated for him into his native language. The defendant acknowledges that he has discussed

the tenns of this plea agreement with his attorneyts) and fully understands its meaning and effect.

The defendant contirms that he is guilty of the offensets) to which he is pleading guilty; that his
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decision to plead guilty is the decision that he has made; and that nobody has forced, threatened,

or coerced him into pleading guilty.

thoroughly with his attorneyts).

attorneyts) have included discussion of possible defenses that he may raise if the case were to go

to trial, as well as possible issues and arguments that he may raise at sentencing. The defendant

additionally affirms that he is satisfied with the representation provided by his attorneyts). The

The defendant affinns that he has discussed this m atter

The defendant further affirm s that his discussions with his

defendant accordingly aftirm s that he is entering into this agreem ent knowingly, voluntarily, and

intelligently.

13. The defendant is aware that the sentence has not yet been determ ined by the Court.

The defendant also is aware that any estim ate of the probable sentencing range or sentence that the

defendant m ay receive, whether that estimate com es from the defendant's attorney, the

government, or the Probation Office, is a prediction, not a prom ise, and is not binding on the

government, the Probation Office or the Court. The defendant understands further that any

recommendation that the government makes to the Court as to sentencing, whether pursuant to this

agreem ent or otherwise, is not binding on the Court and the Court m ay disregard the

recomm endation in its entirety. The defendant understands and acknowledges, as previously

acknowledged in paragraph 2 above, that the defendant may not withdraw the defendant's plea

based upon the Court's decision not to accept a sentencing recomm endation m ade by the

defendant, the govenzment, or a recommendation made jointly by both the defendant and the

govenknent.
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14. This #-paee agreement is the entire agreement and understanding between the

United States and the defendant. There are no other agreem ents, prom ises, representations, or

understandings.

BENJAM W  G.GREENBERG
ACTW G UNITED STATES ATTORNEY

By: ,U

M ICHAEL S. DAVIS

ASSISTANT UNITED STATES ATTORN EY

By:

JOEL P ,E Q.
ATTORN OR DEFENDANT

By:

M ICHAEL FRESHKO

DEFEN DANT

/ /oate: # '-9 Ni -/

Ilate'.

</, .// vDate: 0
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