
UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

) 
Orbital ATK, Inc., a Delaware 
corporation, and Alliant Techsystems 
Operations LLC, a Delaware limited 
liability company, 

) 
) 
) 
) 

Case No.: 17-cv-00250 (DSD/FLN) 

) 
Plaintiffs, 

vs. 

Heckler & Koch GmbH, a German limited 
liability company, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
)

PLAINTIFFS’ MEMORANDUM 
IN OPPOSITION TO 

DEFENDANT’S MOTION TO 
DISMISS OR STAY AND TO 

COMPEL ARBITRATION  

Plaintiffs Orbital ATK, Inc. and Alliant Techsystems Operations LLC (together 

“Orbital ATK”) respectfully submit this Memorandum of Law in Opposition to Defendant 

Heckler & Koch GmbH’s (“H&K”) Motion to Dismiss or Stay and to Compel Arbitration 

(the “Motion”). 

INTRODUCTION 

This is a subcontract dispute. All of Orbital ATK’s claims either allege breaches of 

the parties’ Subcontract or are predicated on breaches or defaults that resulted in the 

termination of H&K’s Subcontract. The Teaming Agreement and the Subcontract are 

separate agreements. The parties intended and agreed to resolve disputes arising from the 

Subcontract differently than the way they would resolve disputes arising from the Teaming 

Agreement. 

H&K’s Motion is based on the arbitration clause contained in the parties’ Teaming 

Agreement rather than the Subcontract. However, the parties expressly agreed that the 
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Teaming Agreement’s arbitration clause “specifically exclude[es] Subcontract Disputes.” 

This express exclusion broadly and unqualifiedly applies to exclude any and all 

“Subcontract Disputes” from arbitration. Thus, based on the plain terms of the arbitration 

clause itself, the instant subcontract dispute is not subject to arbitration. And the parties’ 

express exclusion of subcontract disputes cannot be rewritten or overridden by any 

presumptions that would otherwise favor arbitration. Accordingly, H&K’s Motion should 

be denied in its entirety. 

BACKGROUND 

This case is a subcontract dispute stemming from H&K’s failure to uphold its side 

of the contractual bargain. 

I. The Parties’ Relationship for Development of the XM25 Weapon System. 

For over twenty years, Orbital ATK and H&K have worked, respectively as prime 

contractor and subcontractor, under a series of government contracts issued by the 

United States Army (“U.S. Army”) for the development of the XM25 weapon system. 

Compl. ¶¶ 16-18, 23-24. The XM25 is designed to eliminate the substantial threat posed to 

U.S. soldiers by enemy combatants entrenched in a protected position — i.e., in defilade. 

Id. ¶¶ 12-13. In particular, the XM25 weapon system calculates the distance to the enemy 

combatant’s protective barrier and deploys a 25mm round programmed to detonate in the 

air upon clearing the protective barrier. Id. ¶ 15. 

The instant subcontract underlying this dispute, Purchase Order MP00022951 (the 

“Subcontract”), is the latest agreement in a longstanding relationship between Orbital ATK 
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and H&K under which H&K manufactured the weapon portion of the XM25 weapon 

system.  

Beginning on October 8, 1994, H&K and Orbital ATK entered into a cooperation 

agreement (the “1994 Agreement”) wherein both agreed to work cooperatively in pursuing 

a contract for the Objective Individual Combat Weapon (the “OICW”) Program with the 

U.S. Army, which program would become the XM25 program. Id. ¶ 16. Subsequently, 

Orbital ATK entered into a series of prime contracts with the U.S. Army, as well as a series 

of subcontracts with H&K, for work on the weapon component of the XM25 system 

through the initial stages of program development. Id. ¶¶ 17-18. On August 24, 2000, 

Orbital ATK, with the concurrence of H&K, entered into a Special License Agreement for 

Technical Data and Computer Software (the “Licensing Agreement”) with the U.S. Army. 

Id. ¶ 19.  

Five years later, H&K and Orbital ATK entered into a Teaming Agreement for the 

OICW Weapon System (the “Teaming Agreement”) for the next stage of system 

development, which expressly superseded the 1994 Agreement. Id. ¶ 20; Declaration of 

William T. O’Brien (“O’Brien Decl.”), Ex. A. The Teaming Agreement (as with the 1994 

Agreement before it) enabled Orbital ATK and H&K to work cooperatively in pursuing 

prime contracts with the U.S. Government for the XM25 weapon system, and the Teaming 

Agreement reflected the parties’ understanding that Orbital ATK and H&K would then 

enter into separate subcontract agreements to fulfill those prime contracts that would 

subsequently be issued by the US Government. See Compl. ¶¶ 16-22; O’Brien Decl., Ex. A. 
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Thus, the Teaming Agreement permits H&K and Orbital ATK to “continue their 

exclusive teaming relationship into the System Development and Demonstration . . . phase 

of the OICW Program” in anticipation of the U.S. Army awarding Orbital ATK the prime 

contract for that phase of program development. Compl. ¶ 20. The Teaming Agreement 

provides that in the event Orbital ATK is awarded the OICW Program prime contract, 

Orbital ATK will award a subcontract to H&K. Id. ¶ 22. Ultimately, the U.S. Army 

awarded the prime contract to Orbital ATK, and Orbital ATK subcontracted with H&K. 

Id. ¶ 23. The U.S. Government also issued a number of follow-on contracts and Orbital 

ATK continued to subcontract with H&K under each of these contracts for continued 

development of the XM25 weapon. Id. ¶ 24.  

On March 24, 2011, the U.S. Army awarded Prime Contract No. 

W91CRB-11-C-0024 (the “Prime Contract”) to Orbital ATK to initiate the Engineering 

and Manufacturing Development (“EMD”) phase for the program. Id. ¶ 25. In anticipation 

of that award, on February 1, 2011, Orbital ATK had issued the Subcontract to H&K 

pursuant to the Prime Contract and the Teaming Agreement. Id. ¶ 26; O’Brien Decl., Ex. B. 

The Subcontract expressly incorporates the General Terms and Conditions in Form 

AG-182. Compl. ¶ 28; O’Brien Decl., Exs. B & C. H&K commenced performance upon 

execution of the Subcontract, and delivered five of the final design prototype XM25 

weapons systems to Orbital ATK in Plymouth, Minnesota in November 2015. 

Compl. ¶¶ 30-31.  
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In sum, the U.S. Army contracted with Orbital ATK via the Prime Contract. And 

Orbital ATK subcontracted with H&K via the Subcontract (in the form of a purchase order 

which incorporated Orbital ATK’s General Terms and Conditions).  

II. The Subcontract Dispute. 

Under the Subcontract, H&K was obligated to deliver twenty additional final design 

prototype XM25 weapons systems to Orbital ATK in Plymouth, Minnesota on May 16, 

2016. Id. ¶ 32. With this deadline looming, in April 2016, H&K’s XM25 program manager 

represented to his counterpart at Orbital ATK that he was struggling to obtain the internal 

H&K resources necessary to complete the final series of tests required before delivery of 

the twenty XM25 weapons. Id. ¶ 33. H&K subsequently failed to make timely delivery of 

the twenty additional prototype XM25 weapons due to be delivered in May 2016 as 

required by the Subcontract. Id. ¶ 34.  

Orbital ATK gave formal notice of default of the Subcontract to H&K on July 7, 

2016, triggering a ten-day cure period. Id. ¶ 35. H&K responded by asserting that, under 

the Subcontract, delivery was not due until September 2016. Id. ¶ 36. However, 

notwithstanding that position, H&K failed to deliver the weapons in September 2016. 

Moreover, despite having delivered numerous weapons for the XM25 program to 

Orbital ATK over the past twenty years, including five of the final design prototype XM25 

weapons under the Subcontract, H&K abruptly asserted that its performance under the 

Subcontract was excused by the St. Petersburg Declaration of 1868 based on H&K’s newly 

asserted claim that the XM25, as designed, could theoretically be used in a manner that 

violated international laws of war. Id. ¶ 39.  
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After both parties obtained conflicting legal opinions on the foregoing issue, H&K 

altered its position. H&K suggested that it would deliver the remaining twenty XM25 

weapons if the U.S. Government would furnish a special certification that the XM25 would 

be used for the purposes for which the U.S. Government created and funded the program 

— to neutralize enemy combatants in defilade — and would not be employed against 

enemy targets in a non-defilade position. Id. ¶¶ 39-44. As a matter of policy, the U.S. 

Government refused to issue such a certification, but explained that official U.S. 

publications already state the purpose of the XM25 weapon system. Id. ¶ 45. 

Orbital ATK sought to resolve the ongoing dispute in informal mediation with H&K 

in late July 2016, but this proved unsuccessful. Id. ¶¶ 46-47. Orbital ATK then sought 

formal mediation before a neutral mediator during the fall of 2016, but H&K refused to 

participate. Id. ¶¶ 48-49. Accordingly, on December 2, 2016, Orbital ATK terminated the 

Subcontract based on H&K’s default. Id. ¶ 50. 

Thereafter, Orbital issued a thirty-day cure notice informing H&K that it was in 

breach of a material obligation under the Teaming Agreement and “H&K’s failure to 

deliver the required XM25 weapons without restriction is causing a critical impact to the 

XM25 program with the U.S. Government.” Id. ¶¶ 50-51. H&K failed to cure within the 

allowed thirty-day period. Id. ¶ 52. On January 26, 2017, Orbital ATK terminated the 

Teaming Agreement. Id. ¶ 53. 

Orbital ATK then filed the Complaint alleging breaches of the Subcontract. Id. ¶¶ 

53, 55-61. The Complaint also alleges alternative breaches of the Teaming Agreement, 

although those breaches derive solely from the Teaming Agreement’s remedial provisions 
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for breaches of the Subcontract. Id. ¶¶ 59-60. In addition, the Complaint seeks a declaratory 

judgment that the Teaming Agreement and Subcontract, as well as H&K’s concurrence in 

and approval of the Licensing Agreement, require that (1) H&K immediately deliver all 

technical work product and inventions produced by or for H&K in the course of or as a 

result of work performed by or for H&K which is covered by the Subcontract and (2) H&K 

immediately transfer and grant a non-exclusive license to Orbital ATK in all intellectual 

property owned or controlled by H&K that is necessary to enable Orbital ATK 

independently to perform or have performed by others all Subcontract requirements. 

Id. ¶ 74.  

Ultimately, H&K delivered the XM25 weapons to Orbital ATK — but not until 

May 17, 2017. This occurred only after H&K was served with this lawsuit, nearly a year 

after timely delivery was due, and well after the U.S. Government terminated 

Orbital ATK’s prime contract for default because of H&K’s breach. 

III. H&K Improperly Initiates Arbitration. 

On April 18, 2017, almost four months after Orbital ATK filed the Complaint, 

counsel for H&K informed Orbital ATK of its position that Orbital ATK’s “claims for 

breach of the Teaming Agreement and Purchase Order arise out of or relate to the Teaming 

Agreement, and must therefore be resolved by arbitration before the International Centre 

for Dispute Resolution (“ICDR”) in Washington, D.C.,” pursuant to Article 8.05 of the 

Teaming Agreement. Declaration of George D. Ruttinger [Doc. 29] (“Ruttinger Decl.”), 

Ex. 1, at 2 (“4/18/17 Crowell Letter”). H&K also demanded that Orbital ATK voluntarily 

dismiss the Complaint and re-file its claims with the ICDR. Id.
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Article 8.05 of the Teaming Agreement provides:  

Any controversy or claim arising out of or relating to this Agreement, or the 
breach thereof, but specifically excluding Subcontract Disputes under 
Article 8.04, shall be determined by arbitration administered by the 
International Centre for Dispute Resolution in accordance with its 
International Arbitration Rules. The number of arbitrators will be three. The 
seat of legal place, of arbitration shall be Washington, D.C. . . . .  

O’Brien Decl., Ex. A (emphasis added). 

Orbital ATK’s claims assert breaches of the Subcontract and/or are predicated on 

breaches of the Subcontract, and therefore are expressly excluded from the mandatory 

arbitration under Article 8.05 of the Teaming Agreement. Accordingly, Orbital ATK 

informed H&K, via letter on April 19, 2017 that it declined to voluntarily dismiss the 

Complaint. Ruttinger Decl., Ex 2, at 1 (“4/19/17 Dentons’ Letter”). Orbital ATK explained 

that the dispute at issue in the Complaint “arises from H&K’s failure to timely deliver the 

XM25 weapons systems pursuant to the Purchase Order, the applicable Subcontract.” Id.

Article 8.04 of the Teaming Agreement mandates that adjudication of a subcontract 

dispute such as the instant case is expressly excluded from the mandatory arbitration 

provision in Article 8.05. Specifically, Article 8.04 provides:  

any claims, controversies or disputes concerning the performance, validity 
or enforceability of any Subcontract negotiated and issued under this 
Agreement shall be resolved in accordance with the applicable disputes 
provision of such Subcontract. 

O’Brien Decl., Ex. A (emphasis added). Instead, the applicable subcontract dispute 

resolution provision, Section 1.7 of the Subcontract’s General Terms and Conditions 

provides: “[t]his section governs any dispute disagreement, claim, or controversy between 

the parties arising out of or relating to this Contract or its breach,” and that, upon failure of 
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mediation to resolve the dispute, “the parties may resort to litigation.” O’Brien Decl., 

Ex. C. Section 1.7 contains no language that mandates arbitration of subcontract disputes. 

See id.

Accordingly, the claims at issue in the Complaint are outside the scope of 

Article 8.05’s mandatory arbitration provision, and Orbital ATK is under no obligation to 

pursue its claims in arbitration, as opposed to federal court.  

ARGUMENT 

The Court should deny the Motion because this subcontract dispute does not fall 

within the scope of the arbitration provision of the Teaming Agreement. First, the lawsuit 

arises from H&K’s failure to timely deliver twenty XM25 weapons, as required by the 

Subcontract. Second, the Teaming Agreement expressly contemplates that a separate 

Subcontract would issue and that the Subcontract’s terms would be read independently of 

the Teaming Agreement. Third, all the relief sought here arises from H&K’s breach of the 

Subcontract. 

H&K’s arguments ignore the effect of express exclusions, such as those here, on 

arbitral presumptions. Its alternative constructions of the Teaming Agreement and the 

Subcontract violate basic rules of contracts. 

I. Legal Standard. 

A motion to dismiss or stay and compel arbitration requires the Court to undertake 

a two-step analysis: (1) whether a valid agreement to arbitrate exist between the parties and 

(2) whether “the arbitration agreement applies to the dispute at hand, i.e., whether the 

dispute falls within the scope of the arbitration agreement.” Unison Co. v. Juhl Energy 
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Dev., Inc., 789 F.3d 816, 818 (8th Cir. 2015) (emphasis in original); See also Janel Russell 

Designs, Inc. v. TPS Assocs. LLC, Civ. No. 09-835 (DWF/JJK), 2009 WL 3242023, at *3 

(D. Minn. Oct. 1, 2009). 

Significantly, the “proper framework for deciding when disputes are arbitrable” 

requires that “a court may order arbitration of a particular dispute only where the court is 

satisfied that the parties agreed to arbitrate that dispute.” Granite Rock Co. v. Int’l Bhd. of 

Teamsters, 561 U.S. 287, 297 (2010) (emphasis in original). Notwithstanding the Federal 

Arbitration Act (“FAA”) and absent genuine ambiguity in the applicable contract, “it is the 

language of the contract that defines the scope of disputes subject to arbitration … nothing 

in the [FAA] authorizes a court to compel arbitration of any issues, or by any parties, that 

are not already covered in the agreement.” EEOC v. Waffle House, Inc., 534 U.S. 279, 289 

(2002). Thus, it remains that “[a]rbitration is a matter of contract and a party cannot be 

required to submit to arbitration any dispute which he has not agreed so to submit.” 

Unison Co., 789 F.3d at 818 (quoting AT&T Techs., Inc. v. Commc’ns Workers of Am., 475 

U.S. 643, 648 (1986)). 

Here, the Court’s analysis is particularly straightforward for at least two reasons. 

First, no party disputes that a valid agreement to arbitrate exists between the parties. 

Second, the claims at issue here are unambiguously excluded from the scope of the 

agreement to arbitrate. 
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II. Subcontract Disputes Are Expressly Excluded From the Scope of the Teaming 
Agreement’s Arbitration Provision. 

The subcontract dispute at issue here is not within the scope of the Teaming 

Agreement’s arbitration provision. To begin, the breach at issue in this dispute is H&K’s 

failure to deliver twenty XM25 weapons required under Orbital ATK’s Subcontract with 

H&K, i.e., Purchase Order MP00022951. Compl. ¶ 26. Any contention that the Teaming 

Agreement’s arbitration provision, Article 8.05, must govern is disingenuous in that H&K 

(1) glosses over the fact that the fundamental breach at issue in this case is H&K’s failure 

to deliver the weapons it was obligated to deliver under the Subcontract and (2) must go to 

tortured lengths to misconstrue the clear relationship between the Teaming Agreement and 

the Subcontract in hopes of sowing confusion where none exists. The plain language of the 

Teaming Agreement expressly excludes Subcontract disputes from the arbitration 

provision. As a result, H&K’s post hoc efforts to shoehorn this dispute into arbitration are 

doomed to fail for the reasons detailed below.  

A. The Fundamental Breach at Issue in This Dispute Is H&K’s Breach of 
Its Obligations Under the Subcontract to Timely Deliver Twenty 
Weapons. 

The Subcontract’s plain terms confirm that the breach alleged — namely, H&K’s 

breach of its obligation under the terms of the Subcontract to deliver twenty weapons in a 

timely manner — constitutes a subcontract dispute that arises under the Subcontract. 

Specifically, line item 10 of the Subcontract requires H&K to “deliver 20 units” of 

“ISAAS WEAPON, CARBON FIBER” for the cost/fee included on Line Item 6, 

“ENGINEERING SERVICES COST.” O’Brien Decl., Ex. B. Both Subcontract line items 
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expressly reference Prime Contract No. W91CRB-11-C-0024 (the “Prime Contract”) as 

the underlying source for H&K’s Subcontract obligation. The Teaming Agreement 

contains no similar obligations, requirements, or scope of work. 

Orbital ATK awarded the Subcontract to H&K as a direct result of the U.S. 

Government’s award of the Prime Contract to Orbital ATK for the EMD phase of the 

XM25 program. The Subcontract expressly states that it “is issued to provide funding for 

the EMD phase of the Individual Airburst Weapon System,” and expressly references the 

new U.S. Government Prime Contract under which the Subcontract is being issued. 

O’Brien Decl., Ex. B. Thus, the Subcontract was awarded for the express and specific 

purpose of enabling Orbital ATK to perform its obligations of delivering the twenty 

weapons in a timely manner to the U.S. Government pursuant to the Prime Contract. 

H&K’s breach of its obligations under the Subcontract to deliver the twenty weapons in a 

timely manner to Orbital ATK thus interfered with Orbital ATK’s ability to fulfill the 

obligations it owed to the U.S. Government under the Prime Contract. 

The Subcontract expressly acknowledges both Orbital ATK’s and H&K’s proposals 

that led to the U.S. Government’s award of the Prime Contract, and incorporates the 

necessary funding associated with those proposed EMD phase efforts as part of the 

Subcontract. Id. (Subcontract, at 1 (“This PO is amended to add incremental funding of 

$3,000,000.00 for EMD phase efforts associated with ATK RFQ dated Oct. 10, 2010, and 

H&K Cost Proposal dated Oct. 22, 2010 and the attached 14 page Statement of Work.”)).  
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The subsequent Change Order 1 to the Subcontract also transfers certain materials 

necessary for the completion of the Subcontract from the predecessor Prime Contract “to 

the new contract W91CRB-11-C-0024 and this Purchase Order,” i.e., the Subcontract. Id.

Orbital ATK’s Complaint alleges breach of the Subcontract. Specifically, 

paragraphs 55 through 58 of Orbital ATK’s Complaint confirm that the central breach is 

the failure to deliver the weapons required under the Subcontract. See Compl. ¶ 58 (“H&K 

materially breached the Subcontract by failing to deliver twenty XM25 weapon systems to 

Orbital ATK in Minnesota on or before May 16, 2016”). 

Orbital ATK’s Complaint alternatively alleges “H&K materially breached the 

Subcontract and Teaming Agreement by failing to cooperate with Orbital ATK in the 

transfer to Orbital ATK of intellectual property related to the XM25 weapon system.” 

Id. ¶ 59. This allegation is necessarily predicated and based on H&K’s breach of its 

obligation under the Subcontract to provide the twenty weapons in a timely manner. 

H&K’s default of its obligations to provide the weapons themselves in a timely manner 

under the Subcontract, and Orbital’s subsequent termination of the Subcontract based on 

that default, was central to H&K’s breach of its obligations under the Subcontract and the 

Teaming Agreement whereby H&K failed to provide the intellectual property associated 

with those twenty weapons. 

In short, all of Orbital ATK’s claims are for H&K’s breach of the Subcontract or 

are predicated on H&K’s breach of the Subcontract. Accordingly, this is a subcontract 

dispute. Thus, because the alleged breaches of the Subcontract are expressly excluded and 
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outside of the scope of the Teaming Agreement’s arbitration provision, H&K cannot 

establish that Orbital ATK must arbitrate the claims asserted in the Complaint. 

B. The Teaming Agreement Expressly Contemplates the Award of a 
Separate Subcontract With Separate Governing Terms That Would Be 
Read Independently From the Teaming Agreement. 

Orbital ATK and H&K entered into a broad Teaming Agreement that memorialized 

the parties’ rights under the broader U.S. Government XM25 program umbrella (all phases 

of the weapon system development program) to memorialize their agreement to pursue 

mutual development of the weapon for both the U.S. Government and other customers. 

See, e.g., O’Brien Decl., Ex. A, Article 1.13 (“The parties will work together to market and 

sell the Product in markets throughout the world.”); Compl. ¶¶ 20-21. The Teaming 

Agreement, by its own terms, recognized that the parties’ respective obligations would be 

set forth in separately issued subcontract agreements and that the parties’ obligations under 

the Teaming Agreement itself would be limited. See, e.g., O’Brien Decl., Ex. A, Article 

0.05 (“Subcontract” shall mean a subcontract issued in support of a Prime Contract.”); 

Id., Article 1.08 (limiting the parties’ arrangement to a Federal Acquisition Regulation 

(“FAR”) 9.601(2) teaming arrangement); Id., Article 2.01 (addressing the conditions under 

which Orbital ATK is obligated to award a subcontract to H&K for weapon development); 

see also Attachment A to the Teaming Agreement, OICW Responsibility Matrix 

(addressing H&K and Orbital ATK’s respective roles in both the development and 

production stages of the XM25).  

The Teaming Agreement incorporates the FAR 9.601(2) definition of teaming 

arrangement, which defines a teaming arrangement as “[a] potential prime contractor 
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[agreeing] with one or more companies to have them act as its subcontractors under a 

specified Government contract or acquisition program.” FAR 9.601(2) (emphasis added); 

see also O’Brien Decl., Ex. A. Thus, the Teaming Agreement is little more than a promise 

to enter into subsequent subcontracts for each U.S. Government prime contract, and a 

memorialization of the rights of the parties in pursuit of such business. By definition, the 

parties never intended the Teaming Agreement — or the associated arbitration provision 

— to govern the resolution of disputes between the parties stemming from such 

Subcontract performance. This is clear from both the Teaming Agreement’s express carve 

out of Subcontract disputes from the Arbitration provision, see O’Brien Decl., Ex. A, 

Article 8.04, as well as the very nature and purpose of the Teaming Agreement as a whole.  

C. Orbital ATK’s Reference to the Teaming Agreement in the Complaint 
Is Limited to Its Pursuit of Relief Available Under the Teaming 
Agreement in the Event of Termination of a Subcontract Issued 
Thereunder. 

Orbital ATK alleges breach of the Teaming Agreement only as an alternative

breach. But even that allegation expressly recognizes that the predicate to the breach of the 

Teaming Agreement are the rights of the parties that arise as a result of H&K’s default 

under the Subcontract. Compl. ¶ 59 (“In addition and in the alternative, H&K materially 

breached the Subcontract and Teaming Agreement by failing to cooperate with 

Orbital ATK in the transfer to Orbital ATK of intellectual property related to the XM25 

weapon system.” (emphasis added)). The rights Orbital ATK seeks to enforce under the 

Teaming Agreement flow directly from H&K’s Subcontract breach. Specifically, 

Article 7.06(a) of the Teaming Agreement affords Orbital ATK certain intellectual 
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property licensing rights in the event of termination “of a Subcontract awarded pursuant 

to this Agreement” caused by H&K’s default of such a Subcontract. Compl. ¶ 67 (emphasis 

added); O’Brien Decl., Ex. A.  

Orbital ATK’s reliance on the Teaming Agreement is limited to enforcing the rights 

available to it by virtue of H&K’s failure to comply with its Subcontract obligations and 

Orbital ATK’s resulting termination of the Subcontract. Orbital ATK repeatedly sought to 

enforce its licensing rights as a result of H&K’s Subcontract breach and obtain the 

intellectual property rights necessary to proceed with Orbital ATK’s Prime Contract 

obligations. See Compl. ¶¶ 71-72. These rights are addressed generally in Section 1.14 of 

the Subcontract’s General Terms and Conditions, but are also addressed in Article 7.06(a) 

of the Teaming Agreement’s separate IP provisions. Given the critical need to comply with 

its own Prime Contract obligations in the face of H&K’s unexcused default — a default 

which ultimately caused the U.S. Government to terminate Orbital ATK’s Prime Contract 

for default as a result of H&K’s failure to timely deliver the remaining 20 XM25 weapons 

— Orbital ATK sought H&K’s compliance with its obligations under Article 7.06(a) of the 

Teaming Agreement as a direct consequence of H&K’s Subcontract breach. H&K has 

failed to comply with its obligation stemming from that Subcontract breach. As such, even 

the Teaming Agreement breach flows directly from the Subcontract breach. 

In sum, the breach set forth in the Complaint arises out of the parties’ Subcontract, 

and such subcontract disputes are expressly excluded from the scope of the arbitration 

provision found in Article 8.05 of the Teaming Agreement. Moreover, to the extent that 

Orbital ATK has alleged a breach of the Teaming Agreement, that breach is the direct 
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consequence of the alleged Subcontract breach, and therefore also falls outside the scope 

of the Teaming Agreement’s arbitration provision. Accordingly, H&K cannot demonstrate 

that this dispute falls within the scope of Article 8.05, and its Motion should be denied. 

III. Defendant’s Arguments Ignore the Effect of Express Exclusions on Arbitral 
Presumptions. 

Not only are H&K’s arguments inconsistent with the language of the governing 

agreements, but its arguments also ignore the effect of express exclusions on arbitral 

presumptions. “An arbitration clause may establish a presumption of arbitrability, but the 

presumption may be overcome by an express provision excluding a particular grievance 

from arbitration or by persuasive evidence of a purpose to exclude the claim from 

arbitration.” Local 38N Graphic Commc’ns Conference/IBT v. St. Louis Post-Dispatch, 

LLC, 638 F.3d 824, 826 (8th Cir. 2011) (denying motion to compel arbitration where the 

disputes were expressly excluded by arbitration provision); see also Verinata Health, Inc. 

v. Ariosa Diagnostics, Inc., 830 F.3d 1335, 1339 (Fed. Cir. 2016) (“The presumption in 

favor of arbitrability applies only where the scope of the agreement is ambiguous as to the 

dispute at hand, and we adhere to the presumption and order arbitration only where the 

presumption is not rebutted.”) (emphasis in original) (quoting Goldman, Sachs & Co. v. 

City of Reno, 747 F.3d 733, 742 (9th Cir. 2014)) (same). Thus, presumptions in favor of 

arbitration must yield to the parties’ express exclusions. 

The parties’ exclusions are given effect because “we do not override the clear intent 

of the parties, or reach a result inconsistent with the plain text of the contract, simply 

because the policy favoring arbitration is implicated.” Waffle House, 534 U.S. at 294. 
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“After all, the basic objective in this area is not to resolve disputes in the quickest manner 

possible, no matter what the parties’ wishes, but to ensure that commercial arbitration 

agreements, like other contracts, ‘are enforced according to their terms,’ and according to 

the intentions of the parties.” First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 947 

(1995) (citations omitted). 

A party cannot shoehorn a non-arbitrable dispute into arbitration merely by 

manufacturing a controversy and invoking FAA presumptions. The Eighth Circuit squarely 

rejected such an attempt in Local 38N, 638 F.3d at 827. In that case, the parties’ arbitration 

agreement provided that “Grievances which arise under this Agreement but which are 

based on events which occur after its termination are expressly excluded from the 

jurisdiction of the arbitrator.” Id. at 826 (emphasis in original). But the party seeking to 

compel arbitration nonetheless attempted to manufacture an arbitral controversy by 

alleging uncertainty around a fact that party had already conceded in its pleadings. Id. at 

827. The Eighth Circuit rejected the attempt, noting that the FAA’s presumptions and the 

movant’s attempts to generate a controversy were insufficient to override the express 

language of the exclusion. See id.

Likewise, here, the express exclusion of subcontract disputes prevents H&K from 

converting this subcontract dispute into a Teaming Agreement dispute. The general FAA 

presumptions cannot be employed to override the specific, clear intent of the parties as 
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embodied in an express exclusion of disputes from the scope of a mutually agreed 

arbitration clause.1

IV. Defendant’s Alternative Constructions Violate Fundamental Canons of 
Contract Interpretation. 

H&K’s elaborate, alternative constructions of the agreements here violate 

fundamental principles of contract interpretation in two critical respects. 

First, there is no conflict as between the agreements — they are already harmonized 

and define their relationships as to one another. The Subcontract’s dispute resolution clause 

plainly applies to disputes arising out of or relating to the Subcontract or its breach. O’Brien 

Decl., Ex. B, § 1.7. The Teaming Agreement expressly excludes “Subcontract Disputes” 

concerning the performance, validity or enforceability of subcontracts from the Teaming 

Agreement’s dispute resolution provision. Id., Ex. A, Articles 8.04, 8.05. 

Second, lawyers’ arguments for purposes of such a motion are insufficient to create 

ambiguity. A contract is ambiguous only if its language is “reasonably susceptible to more 

than one interpretation.” Hartford Fire Ins. Co. v. Clark, 562 F.3d 943, 946 (8th Cir. 2009) 

(emphasis added). “An ambiguity, however, does not exist simply because the parties 

dispute the meaning of a contract term.” Id. (citing Bores v. Domino’s Pizza, LLC, 530 F.3d 

671, 674 (8th Cir. 2008); Knudsen v. Trans. Leasing/Contract, Inc., 672 N.W.2d 221, 223 

1 Similarly, because of the express exclusion that governs this dispute, H&K’s argument 
regarding whether the arbitration clause is broad or narrow is a red herring. “Regardless of 
whether the arbitration clause is broad or narrow, however, arbitration is still a creature of 
contract and a court cannot call for arbitration of matters outside of the scope of the 
arbitration clause.” United Steelworkers of Am., AFL CIO CLC v. Rohm & Haas Co., 
522 F.3d 324, 332 (3d Cir. 2008). 
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(Minn. Ct. App. 2003) (“Absent ambiguity, the terms of a contract will be given their plain 

and ordinary meaning and will not be considered ambiguous solely because the parties 

dispute the proper interpretation of the terms.”). The Court must avoid unnecessarily 

indulging “strained construction[s].”2 BAE Sys. Land & Armaments, L.P. v. Ibis Tek, LLC, 

192 F. Supp. 3d 978, 986 (D. Minn. 2016) (citing Savela v. City of Duluth, 806 N.W.2d 

793, 797 (Minn. 2011)); accord Todd v. Mo. United Sch. Ins. Council, 223 S.W.3d 156, 

163 (Mo. 2007) (cautioning that courts may not “exercise inventive powers for the purpose 

of creating an ambiguity where none exists”). H&K has not shown that the arbitration 

exclusion is reasonably susceptible of an alternative interpretation. 

CONCLUSION 

This lawsuit arises from and involves a subcontract dispute. The parties expressly 

excluded subcontract disputes from the arbitration provision in the Teaming Agreement. 

And any presumptions in favor of arbitrability must yield to express scope exclusions. 

Moreover, any such presumptions could only apply when there is a genuine ambiguity in 

the contract. Here, there is no ambiguity — and inventive argument alone does not give 

rise to ambiguity. 

For all the foregoing reasons, Orbital ATK respectfully requests the Court deny 

H&K’s Motion to Dismiss or Stay and to Compel Arbitration. 

2 Into this category must fall H&K’s strained effort to force the plain meaning of 
“litigation” in the Subcontract dispute clause to mean instead “arbitration.” See Mem. in 
Support of Def.’s Mot. to Dismiss or Stay and to Compel Arb., at 13 14 n.6 and, more 
generally, at 13 16. 
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